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Collecting on wooden nickels 

In any walk oflife where money courts. Even successful court dollar. In most cases, the main 
has to change hands there is litigation is fraught with pitfalls. beneficiary of bankruptcy pro-
always a chance it won't. The In the best of cases, creditors ceedings are those major credi-
film industry is no exception. If have to wait long delays for trial tors who have taken guarantees 
only few production companies while the solvency of the debtor or security against assets. 
default on their contractual may diminish to zero. This dif- A more frequent concern is 
obligations to their cast. crew ficulty may be overcome in cer- knowing when to be paid and 
and suppliers, the industry re- tain provinces, especially those how much. This is the situation 
mains a high-risk business. in Western Canada where the 
Those who are not alert to the possibility of attaching or 
methods and means of covering seizing before judgment the 
outstanding debts may find the debtor's bank accounts for un
likelihood of payment signif
icantly reduced when prob
lems arise. The more imme
diate the initiation of recovery 
technique, the more likelihood 
of subsequently being paid. No 
amount of nasty letters, court 
cases and judgments vvill prove 
effective if the debtor does not 
have the means to pay. Most 
film production companies 
have been specially incor
porated for a single purpose -
the making of a single motion 
pic tUI'e. Consequently they are 
not an ongoing operation con
tinually in business upon which 
a creditor may rely should the 
immediate project completely 
fail. 

A production company's 
ability to pay is contingent on 
essentially two factors. First, the 
budget of the film which nor
mally comprises all its expected 
expenses and is initially the 
only amount of true cash in the 
company's coffers; and, second, 
the amount of any revenue or 
income from the project itself, 
an amount of money which 
after prepayment of exhibition 
and distribution expenses may 
only slowly, and in a greatly 
diminished amount, trickle 
down directly into the com
pany's hands. 

All this, of course, means that 
a production company that has 
used up its budget and does not 
have a reasonably successful 
project on its hands may not 
have funds available to pay un
paid creditors. Most production 
companies probably do not 
own any property other than 
certain rights in the project 
itself. Once a project has been 
sold, there may be no property 
left to seize should an unpaid 
creditor obtain a court judg
ment. 

The whole matter may be
come somewhat more compli
cated when we consider the 
problem of whom to collect 
from. Only a party to the con
tract may be liable for payment. 
For example, on those occa
sions when completion guaran
tors take over projects, they are 
not legally bound to the unpaid 
creditor to pay the debt la l
though they w ill probably do so 
in virtue of the completion gua
rantee with the investors). 

After negotiations, nasty 
letters and prayers have failed, 

in most instances the only hope 
left is to seek redress before the 
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_ paid services or supplies exists. 
Assuming there is anything to 
attach, it ca n readily be ima
gined that the effect of freezing 
funds will have a lightening 
effect. Unfortunately this at-
taelling process does flot exist 
eveI')'\vhere and, in fact, esse n
tially does not exist in Ontario. 

Another possibility to en
cOUl'age rapid settlement of 
judicial proceedings is the 
threat of simultaneously or sub
sequently suing the board of 
directors of the production 
company. This recourse is 
provided by most statutes gov
erning the incorporation of 
companies in Canada, federally 
or provinCially, in favour of em
ployees. Those film people who 
can demonstrate that their legal 
relationship with the produc
tion company is that of em
ployee will be able to sue for 
anywhere up to several months' 
outstanding wages. 

Some further advantage may 
be gained by investigating the 
legal relationship betvveen 
production company and the 
investors in any effort to 
demonstrate that the company 
is s imply the agent of the in
vestors who may be conse
quently bound to the com
pany's debts. This possibility 
may in particular exist where 
the production company is 
making a film on behalf of the 
investors, as is generally the 
case in most tax-shelter proj
ects. While wise producers and 
investors will arrange their 
mutual relationships to avoid 
this possibili ty, it is neverthe
less always prudent to consider 
if there is any avenue of re
course against the investor. 

Perhaps the rarest forms of 
court proceedings in the film 
business are bankruptcy pro
ceedings. While bankruptcy 
may be voluntary, it is more 
likely to happen when major 
creditors have lost so much 
confidence in the production 
company that they petition it 
into bankruptcy in order to 
freeze its remaining assets and 
monies and bring it under their 
control. For' the average film 
person these extreme measures 
will have little appeal. Most film 
people who are owed money by 
bankrupt companies have little 
expectation of being paid any
thing as the bankrupt's assets 
are generally insufficient to pay 
more than a few cents on the 

of deferred fees, residuals and 
royalties, payment of which is 
determined by an accounting 
process in which generally only 
the producer and his principals 
take part. The problem here is 
to obtain a contract which 
establishes some sort of re
porting and acco unting system 
whereby the recipient of defel'
rals, etc., can be reasonably 
assured that his e ntitle ment to 
them will be promptly con
veyed with a statement that can 
be examined to determine the 
appropria teness of the accoun
ting m ethods by which the 
amout owing is determined. To 
some extent recipients of these 
kinds of postponed or future 
payments may be assisted by 
information contained in re
quired regular filings with 
provinCial Securities Commis
sions for film projects whose 
financing is subject to Securities 
Commission legislation. This 
information will be available to 
the general public upon request. 
Unfortunately these kinds of 
filings may be superficial and 
perhaps lacking in the kind of 
detail required. 

vVhen there is a suspicion that 
money is owing on postponed 
payments and an uncertainty as 
the amount, it is still possible to 
launch a somewhat speculative 
lawsuit asking for a court order 
for accounting. It is speculative 
because if the accounting is 
ordered and shows nothing, 
then a long process - and a 
costly one at that - will have 
been a needless adventure. 

As an alternative to court 
litigation, many film people 
who are members of guilds or 
unions will generally be able to 
take advantage of the various 
kinds of collective agreeme nts 
which these bodies may ob
ta in . Generally these collec
tive agreements foresee the 
posting of some type of security 
for the benefit of unpaid mem
bers and an arbitration process 
to settle disputes in a more 
tim ely, exped itious and 
cheaper fashion than recourse 
to the courts. 

Needless to say, the best form 
of recourse is prevention. Sizing 
up the situation at the start of a 
contract will prevent paymen t 
with coins of wood. 

Michael N. Bergman, 
barrister & solicitor, is a 
member of the Bars of 
Quebec, Ontario and Alberta, 
with offices in ,\Jontreal and 
Toronto. 
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150 people? We easily could 
have found two-thirds on early 
retirement. But it was only 
offered to 24 people." 

Carter accused the CBC of 
political juggling to enhance 
management's position. He 
noted that many of the manage
ment positions declared re
dundant had been vacant, some 
for more than two years. He also 
said that the CBC deceived 
federal minister of Labour 
William McKinght. Under the 
Canada Labour Code, layoffs 
can be administered either 
under the Labour Code or the 
union contract, whichever 
provides the greatest protec
tion for workers. According to 
Carter "th e Corporation asked 
for a waiver of th e CLC and at 
the same time went to the arbi
trator to deny us the facts and 
figures we needed to make sen
sible decisions." He added th at 
"the Corporation had gone to 
great lengths to prove to the 
Minister how great our con
tracts were. They virtually lied 
to the minister." Carter said that 
under the CLC the union would 
have had a greater say in how 
the layoffs were managed. 

The CBC, however, denies the 
union allegations. Richard 

Chambers, acting head of cor
porate communications, told 
Cinema Canada, "Things are 
moving in the right direction. In 
most cases the atmosphere has 
been very good. The joint 
management-union manpower 
committees on the l.ocal, re
gional and national levels have 
gone a long way to smooth the 
situation." 

Lowe dismissed the effective
ness of the manpower commit
tees. "They are only following 
the direction of the Corpora
tion's senior industrial relations 
people. They're being ham
strung by headoffice." He added 
that "the Corporation made no 
moves to establish any training 
scenario to allow those de- ' 
clared redundant to fill vacant 
positions if given some assis
tance in retraining." Carter is 
also bitter about CBC's refusal 
to take part in a department of 
Labour relocation counselling 
scheme w hich has an 85% suc
cess rate. 

Last December the CBC an
nounced that 1150 jobs would 
be lost as a result of the Tory 
budget cutbacks. At the time 
CBC vice-president Denis 
Harvey called it "a bloodbath." 

MILLIONAIRE 
LOOKING FOR 

WORK 

Mark Bn.:, lin at home . 

" ... Sure I've made a bundle out of Yuk Yuk 's 
Komedy Kabarets , but I'm getting bored. 

I can write, I can act, I've got opinions 
on everything except sports, and 

I'm just dying NOT to be the boss 
all the time. I've learned control, 

now I want to learn to surrender. .. 
Won't you help me? ... " 

- MARK BRLSLlN 

For Booking Information Call: 
LARRY GOLDHAR, CHARACTERS TALENT AGENCY, 

964-8522 
mention this ad and get a 10% disco unt. 


