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Guntract advice to avoid trouble

Many members of the film com-
munity  often rely on simple
form-contracts  when  dealing
with producers. After all. the
contract scems to be only an
il'IIL‘T\‘L'I'I"i!'I‘L', nuisance  towards
participation in a project.

Most rely on short hastily-put-
together forms or the sometimes
cryptic “deal memos” put out by
some of the guilds and unions.
The following pointers may help
those quick to sign on the dotted
line to appreciate what might be
missing:

® An agreement which is
not indefinite should stipu-
late a term. As most film pro-
jects are limited as to time, the
contract should state a start-date
and a definite ¢nd-date. This will
be the period during which the
partics are committed to cach
other. Where the start-date s
subject to  change, provision

should be made for adequate
notice of commencement and
the corresponding cffect of any
undertaking to be exclusively
available. A wholly  undeter-
mincd  start-date may  mean
refusing other work. i

Since a project may last longer
than expected, provision must
be made for the extension of the
terminal date. This will require
considering whether in such cir-
cumstances the entidement o
exclusive  services  continuces,
who may compel the extension
of the term, and for what price
Fundamentally  these concerns
affect the possibility of accepting
other roles or assignments, the
possibility of which cannot be
known unless there is reasonable
certainty of when a previous job
will end.

® Directly related to the
terms of the agreement is

their method and perhaps
the amount of payment. The
agreement should stipulate the
means to calculate the total exig-
ible fee for the entire project,
cven if the fees are paid in
wecekly instalments. This helps to
clarify that the agreement is for a
single total fee for the entire pro-
ject paid by instalments during
its life. It should serve to avoid
disputes  as  to any  amounts
owing, should the agreement be
cut short.

® An accurate and complete
naming of the parties is
imperative. This not only ide¢n-
tifics, but limits the legal obliga-
tions and dutics to specified
individuals. Despite appearances
or oral comments, the legal obli-
gations and rights in a contract
fall only on the named partics.
When the parties are corpora-
tions, the real-life people behind
them will not be contractually
involved. If there ever are prob-
lems, the named parties arce the
only ones that count.

e Some outline of the job-
function must be foreseen.
This defines the scope of respon-
sibilities and the limits of expec-
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tations as to what will be donc in
the job. Even if the job is
described as the meaning of the
function as ordinarily under-
stood in the trade, this ar least
serves as a guideline. This is par-
ticularly important where an
individual is required in the
ordinary course of the job to

perform some activity on behalf

of the producer, such as hiring
and the like. In such cases. the
agreement should state that the
individual has the exact author-
ity to act for the producer and to
legally  obligate  him  without
incuring a personal responsibil-
ity. Where a party may act on
behalf of the producer, he is
cffectively an agent and provi-
sion should be made as such.

e Although many projects
are produced by a corpora-
tion especially incorporated
for that purpose, this is not
always the case. Furthcrmore.
many projects may go through
scveral titles and revisions, For
this purpose. the agreement
should stipulate that it is made to
apply for a project tentatively
entitled by a certain name or,
where there are several projects
covered by the agreement, a
description of those projects if
the titles are unknown.

® Where the non-producing
party will be required to sup-
ply certain items or equip-
ment, these items should be
specified. Provision should bc
made as to the use of these items
and who is responsible for any
damage to them or caused by
them. Every provinee has special
laws governing the rights of the
producer's  creditors  to  avail
themselves of the producer’s
property or certain items found
on or about the arca of the pro-
ducer's activitics. These ereditor
rights may cxtend to cover cven
the equipment of the non-pro-
ducing individual. It is for this
reason that adequate provision
must be inserted governing this
possibility and to assurc that the
equipment does not fall prey to
these other creditors. In particu-
lar, an individual should take
carc that his cquipment is physi-
cally identified by labels or other
devices as belonging solely to
himsclf.

The owner of equipment may
become vicariously liable for any
damage caused by the cquip-
ment while it is used by the pro-
ducer’s other employees or team
members. Producer-use of such
cquipment should be subject to
a clause providing for adequate
insurance protection to the
supplier of such equipment
against all risks,

® Talking about insurance,
it should never be assumed
that the producer has ade-
quate insurance protection
for his cast and crew. There
should always be a special stipu-
lation in any agreement. Several
kinds of insurance are necessary,
from life insurance and disability

to liability insurance. The set or
location of any film production
is a dangerous site, not only may
harm and injury come to the par-
ticipants, but accidents may hap-
pen involving the general public.
Where anyone is injured or any
property damaged attributable
to some action or omission on
the part of a member of the pro-
duction team of any category,
that individual may be sued
alone or together with the pro-
ducer. Needless to say, these
suits may cripple the responsible
parties financially. Insurance
protection is the best defence. A
properly worded agreement
would assure that the producer
has and maintains constantly
adequate insurance in place for
the benefit of the non-producing
individual.

® It is widely assumed that it is
only natural that credit be given
according to a partipant's cate-
gory. To make this assumption
without any contractual stipula-
tion is to rely on the customs and
trade usages of the film industry,
traditions which are not always
precise or easy to define. Provi-
sion should always be made
for some definition of what
credit is to be given and its
scope. Even if written reference
is made only to trade usages, at
least this gives some parameters
for understood guidelines.

e Unfortunately, some film
projects come to a rather
quick demise while in others
the individual's participation
is cut short. Specific provi-
sion should be made for the
premature termination of the
agreement. Somc  thought
should be given to the eventual-
ity that it is the non-producing
individual that terminates the
agreement for whatever reason
and if so, what kinds of notices or
penaltics, if any, may be suffered?
On the producer's end of it, pro-
vision should be made for
adequate notice and the amount
of scverance pay. While it is
often assumed that sceverance
pay cquals two weeks of fees,
this is an assumption that nced
not be the case. Especially in
matters of scverance without
causc, it is unfair to receive only
two weeks’ pay as compensation.
Furthermore, the use of the two-
week pay as a basis for severance
harks back to the position of an
employer-employee, a relation-
ship which is not always the case
between the producer and a
non-producing individual.

These few pointers are just the
tip of the iceberg but some
thought of them and the like will
avoid serious problems.
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