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Securities and insecurities

Canadian feature film is a

tale of the quest for money.
In the private market this quest
has often led producers to seck
out investors who, through
public  subscription, would
purchase units in the film. At
first glance it may seem that
the hardest part of the process
is finding an investor who actu-
ally will invest. It is probably
not often realized, though, that
an equally difficult element of
the process is the legal require-
ments for simply starting the
search for private funds,

The public sale or, more
properly, the offering to the
general public of shares, units
or cquity in feature films
involves complicated matters
of securities legislation. Sec-
urities legislation is designed
to protect the general public in
its dealings with stocks, bonds
and other types of investments
that many lay people would
associate with the stock
exchanges. Securities legisla-
tion is much broader than sim-
ply covering the stock market;
it reaches into every transac-
tion involving shares or equity
where the sale of these sec-
urities is offered to more than a
small limited number of indi-
viduals, generally no more than
25 or 50 depending on special
circumstances.

One of the principal ways
securities legislation protects
the public is by compelling
companies secking funds to
disclose all material or signifi-
cant clements - of the cir-
cumstances, facts and back-
ground of a project and its
sponsors. This disclosure is
normally made through a
document called a prospectus—
a detailed booklet prepared in
advance of offering securities
to the public, and filed with a
provincial securities commis-
sion for its approval. The pros-
pectus would normally contain
detailed explanations of the
object of the project, the
sources of funding, the princi-
pal personnel associated with
it and their backgrounds, a
description of the risks in-
volved, the means of generat-
ing revenue or income from
the project and other impor-
tant matters which may influ-
ence an investor in his deci-
sion. The importance of the
prospectus is demonstrated by
the stringent requirements for
the kind of type and print uscd
and the format of its publica-

T he story of contemporary

Failure to prepare the pros-
pectus  properly can  entail
important and scrious conse-
quences. The securitics com-
mission receiving an impro-
perly prepared prospectus wil

refuse to approve it, and con-
sequently the securities in-
tended to be sold through defi-
cient prospectuses may not
lawfully be transacted. Where
it is later discovered that a
company did not disclose a
material fact, the company may
be liable to criminal prosecu-
tion. The investors who purch-
ased without knowledge of the
undisclosed information may
be able to take important civil
recourses to have the purchase

cancelled and obtain damages.
It may be gathered, then, that
the simple preparation of a
prospectus is a time-consum-
ing, well-thought-out task.

The early uncertainties and
instability of many production
companies and the risks
involved in film investment
have led wvarious securities
commissions to issue a national
policy statement on film pros-
pectuses. The film industry is
one of the few to be graced by

national policy. The national
policy is indicative of the need
to tighten film financial pack-
ages and offerings to the pub-
lic. The policy provides for
more stringent requirements
than normal. It limits to some
extent the means and method
of producer remuneration and
producer dealings with dis-
tributors and sales agents,

among others,
Obtaining the approval of
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National
Film Board
of Canada

Office
national du film
du Canada

Festival of Festivals

Six National Film Board productions,
including the premiere of the NFB/CBC
co-production Canada's Sweetheart:
The Saga of Hal C. Banks, will be

8 screened at this year’s Festival of Fes-
tivals in Toronto.

Directed by Don Brittain, Canada'’s
Sweetheart tells the story of Harold
Chamberlain Banks, a convicted felon
and union strongarm who was called in
to oust the Communist-controlled
Canadian Seamen's Union in 1949.
Combining dramatic re-enactments of
the period and interviews with many of
the principals, the film traces 13 years
of terror on the waterfront when the
careers of over 6,000 seamen were
destroyed by the power of one man.
Canada’s Sweetheart will be screened
Sunday, September 8 at 5:00 p.m. and
Monday, September 9 at 3:00 p.m. at
the Cumberland Theatre.

Other NFB productions selected for
screenings are the feature films 90
Days by Giles Walker scheduled Sun-
day, September 8 and Monday, Sep-
tember 9 at 10:00 p.m. at the Cumber-
land Theatre; and Roger Frappier and
Jacques Leduc’s Le Dernier Glacier,
Saturday, September 7 at 5:00 p.m.
and Sunday, September 8 at 3:00 p.m.
at the Cumberland Theatre.

Three short films, Albert Kish's The
Age of Invention; Do the Crawl,
directed by Derek May; and Phillip Bor-
sos' award-winning Nails, will also be
screened.

Dramalab Continues
On September 3 the NFB will welcome

19 filmmakers from across the country
for Phase 11 of DramalAB '85, an

Maury Chaykin as Hal Banks with Cousineau in a scene from the NFB-CBC
production Canada's Sweetheart: The Saga of Hal Banks.

intensive four-month course on all
aspects of production and marketing of
dramatic films. The group will divide
into seven writer / director / producer
teams and produce 15 minute dramas
on film.

Phase | of DramalLAB '85 was held last
spring at the University of Alberta, and
saw seven teams create half-hour
dramas on video while concurrently
receiving intense instruction in all
phases of the dramatic production pro-
cess.

DramalAB '85 is being administered
by Studio B under Executive Producer
Andy Thompson. All inquiries should
be directed to Program Co-ordinator
Liz Hamilton at 283-9607.

PBS Launches “War”

This fall American audiences will be
able to see the NFB's acclaimed series
War on Public Television.

Billed as the centerpiece of the Fall
schedule, War: A Commentary by
Gwynne Dyer will begin Tuesday,
October 1 at 9:00 p.m. This highly suc-
cessful series, tracing world military
history from the Napoleonic Wars to
the Faulkland Islands, was aired in
Canada in the fall of 1983 and was con-
sistently in the top-20 programs during
its seven-week run.

In addition to the seven original hours
produced by the NFB, the presenting
station (KCTS/Seattle) has produced
an eighth episode, “The Knife Edge of
Deterrence,” which presents alternate
points of view on the most salient
issues Dyer sets forth in the preceed-
ing weeks of commentary. This epi-
logue program will focus on the con-
cept of deterrence from U.S. President
Truman’s post-World War Il adminis-
tration to President Reagan's Strategic
Defence Initiative (SDI) or “Star Wars”
ﬁlan. Edwin Newman will serve as
ost.

Headquarters - Montreal (514) 333-3452

NFB Offices in Canada: National Capital -Ottawa (613) 996-4259
Quebec region - Montreal (514) 283-4823
Atlantic region - Halifax (902) 426-6000

plus offices in most major cities

tion: firstly a written summary,
then a detailed description,
and then the signed statements
of auditors and directors of the
company.
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Pacific region - Vancouver (604) 666-1716
Prairie region - Winnipeg (204) 949-4129
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the securities commission for
the prospectus is not the end of
the securities surveillance
regime. Public subscription to
prospectuses creates an on-
going obligation to report on a
very regular basis to the sec-
urities commission informa-
tion about the revenue and
dealings with the project once

it is completed. It follows that
reporting requirements neces-
sitates the maintenance of
some staff and the continuing
participation of professionals
even after the project is com-
pleted.

It is axiomatic that the use of
prospectuses to obtain financ-
ing is 4 very expensive propos-

ition. Their preparation in-
volves detailed and costly
work by lawyers, accountants
and other professionals. In the
'70s especially, film financing
was often effected through
prospectuses using stockbrok-
ers, all of which significantly
added to the cost of making a
feature film, so much so that it
would not be incorrect to say
that the budgets of many of the
middle- and late-'70s feature
films financed through this

method were one-third de-
voted to financing and related
costs. The investor paid for the
cost of finding other investors
so that all of them collectively
could enable the producer to
make the film. The result was
that only 66 to 75 per cent was
reflected in any kind of pro-
duction value on the screen.
The decline of investor and
stockbroker interest in film
investments at the beginning of
the '80s has correspondingly

Motion Picture Guarantors
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Producers Pieter Kroonenburg, David Patterson
Director James Orr

Exec. Producers Andre Link, Jobn Dunning
Producer Don Carmody

Producer Robert Cooper
Line Producer Joyce Kozy King

is proud to have provided

COMPLETION GUARANTEES

for these recent motion pictures and TV series in Canada

Producers Peter O’Brian, Howard Rosen
Director Sandra Wilson

SPACE

Evangeline Deusse

Producer/Director Daniele Suissa

Night Heat

Exec. Producers Robert Lantos, Stepben Roth
Producer Andras Hamori
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L'enfant douze
Producer: Nicole Lamothe
Director: Arthur Lamothe

Producer: John C. Bown
Director: Jim Larime
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Producer Paul Saltzman
Line Producer Jobn Eckert

Producer Derek Lamb
Assoc. Producers Janet Perlman, Larry Shapiro

SAMUEL
LOUNT

Producer Elvira Lount
Director Laurence Keane

STREETWISE

Producer Harvey Crossland
Director Ric Bearisto

]

STREET COMEDY
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Producer Joan Schafer
Director Peter Thurling

s
Producer Bill Hartley
Director Jobn Kastner

Joshua Then And Now

Producers Robert Lantos, Stepben Roth
Director Ted Kotcheff

MOTION PICTURE GUARANTORS LTD.

(The Fully-Reinsured Bonding Company)

__ Jacquie Ross

14 Birch Avenue, Toronto, Canada M4V 1C9 Telephone (416) 968-0577 Telex 065-24697

Beryl Fox

Doug Leiterman

brought a significant decline in
the number of prospectus-
financed, Canadian feature-
films. This has not necessarily
brought about a decline in the
need to consider the different
aspects of securitics legislation
in film financing. Today, those
film projects seeking public
subscriptions concentrate on
doing so by methods that
either do not require prospec-
tuses or are exempt from most
securities legislation require-
ments. One of the principal
ways of being exempted from
the necessity of a prospectus is
to reduce the maximum
number of investors eligible to
buy into the project, normally,
as mentioned earlier, 25 or 50.

The exemption process,
though, may not be automatic.
In many cases it must be
acquired through complying
with certain minimum disclo-
sure requirements. This means
preparing a brief notice or cir-
cular designed to be given to
the prospectus investors in
advance of their purchases and
containing certain essential
information. The notice or cir-
cular would be deposited with
the securities commission
which, depending on local
requirements, would then, if
satisfied, grant an exemption.
Although not as costly and
complicated as the prospectus,
it is still a detailed process.

Most producers no longer go
to the public market for private
funds. They have lost interest
in this approach because most
private investors have lost
interest in the Canadian film
industry. Today, Canadian fea-
ture films, to the extent that
they are privately funded, are
financed by television or from
principally American film com-
panies or distributors. The
prospectus method of film-
financing today is rare. The use
of notices or circulars to obtain
exemptions under securities
legislation is more frequent,
although principally confined
to first-time producers, smaller
projects or special circum
stances.

Going to the public market
requires  a  well-though-out
position. It is a commitment to
work in the interests of others
and not just oneself.

In the past, financing devices
subject to securities legislation
were generally viewed as a
means o tap tax-sheltered
moncy. Re-thinking the aims
and objectives of private
financing to the public market
may one day serve to reacti-
vate this mode of financing in
the Canadian feature film
industry

Michael N. Bergman, barrister
and solicitor, is a member of
the Bars of Quebec, Ontario
and Alberta, with offices in
Montreal and Toronto.
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