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producer is retaining monies 
which would o therwise be 
paid out to the creative person 
as profit-sharing; con
sequently, the interest accrues 
to the producer. Finally, this 
pool of net profits is no t always 
held by the production com
pany, but is often retained by 
the holding or parent company 
which in many cases has taken 
the assigment of all of the pro
duction company's rights in 
the film . The holding company 
may be responsible for several 
mms at the same time. Under 
this arrangement the creative 
person is relying on the good 
faith and solvency of this entity 

to assure that the net profits 
are not dissipated or otherwise 
lost before profit-sharing is 
paid out. 

tive personnel, this situation is 
neither justified nor does it 
have to be. The defmition of 
"net profit", or whatever term 
is used to indicate profit-shar
ing, can be adjusted so that 
there is a genuine reward for 
the positive results of inspired 
creation. "Net profits" can be 
determined for profit- sharing 
purposes before taxes and 
even before the diviSion of the 
massive revenue into two 
pools between investors and 
the producer. After all, it can 
be legitimately argued that the 
true profit of a film is that 
amount which ultimately ac-

by Michael Bergman 
The preceding example de

scribes the situation of many 
creative persons who are enti
tled to what is euphemistically 
called "net profits ." This phrase 
"net profits" often appears in 
the creative person's contract 
and may be loosely, if at all, de
scribed. It is generally a 
synonym for 'a cut of the smal
lest portion of the remaining 
revenue of the mm after 
everyone else is paid.' 

G
enerally the principal 
creative people in a mo
tion-picture, such as the 

di~ector , the writer and the 
leads contract to receive as 
part of their reward a share in 
the revenue or profits. This 
profit-sharing is sometimes re
ferred to as points, residuals or 
royalties. The wonder of a pic
ture that seems to be doing 
well in the theatres is that 
there rarely seems co be much, 
if anything, accruing to the 
creative person entitled to a 
share of the profits. This has 
much to do with the compli
cated and seemingly bizarre 
method by which the produc
er 's revenue or profit is calcu
lated for the purposes of profit
sharing. To the extent that 
creative people have problems 
collecting their share, it is 
often an indication of poor or 
faulty contract provisions. 

The first basic problem to 
determining the eligibility of 
the sums payable through prof
it- sharing is calcu lating just 
what is the producer's profit. 
In theory, the producer's profit 
should consist of all net re
venue which the producer re
ceives. In practice, though, it is 
much more difficult to arrive 
at a hard and fast definition. 
Between the ultimate user, the 
audience and the producer, are 
a host of claimants to a share of 
the total monies generated 
from a mm: from the exhibitor 
to the distributor to television 
broadcast to cassette rentals, 
from gross deals to net deals, 
participants and factors over 
which the creative person has 
little, if any, influence or 
control. 

Where the creative person 
may have . some influence, 
though, is with regard to pro
ducer-related activities, the 
most common of which in 
Canada are non-arm's length 
sales agents. These sales 
agents, whose func tion pre
sumably is to sell the picture, 
are often controlled in a legal 
sense by the production com
pany. The two entities may 
have common shareholders, 
common directors and even 
common officers. Whereas 
these sales agents may perform 
legitimate functions , they have 
the rather interesting secon
dary task of syphoning off a 
certain percentage of funds 
from the overall revenue of the 
picture before that revenue ac
crues to the producer. It can 
be argued then that the ulti
mate principals behind the 
production company and the 
sales agent receive money 
while the producer pleads 
poverty. 

Once revenue from the piC
tu re trickles down to the pro
ducer, a whole host of claim-
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Given the importance of the 
contribution of primary crea-
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ants queue to receive their 
share. First and foremost will 
be the lenders. These would 
usually include, in order of 
priority, Telefilm and o ther 
government funding agencies, 
the banks or other institutional 
lenders. These entities are 
quite careful not to permit any 
o ther person (or, for that mat
ter, the producer) to in any 
way outrank them in priority 
of claim. Standing second in 
line, although not always, are 
the investors who are at this 
point permitted to recoup the 
cost of their initial investment, 
although no more than that. 
Next come, in varying order, 
promotion, publicity, adminis
tration, producer's expenses 
and the like. 

ELECTRONIC AND FILM MEDIA PROGRAM 

At this paint, a rather pecul
iar thing happens. The remain
ing mass of funds is generally 
divided into two, one-half of 
which accrues to the investors 
as their so-called profit and the 
o ther half accrues co the pro
ducer. In most cases, the pro
ducer will then, from his share, 
pay the deferred remuneration 
of the cast, crew, writer and 
producing personnel. These 
items, having been deducted, 
income and related ta..xes are 
then taken off This finally 
leaves a small fraction, if any
thing at all , of the -fUm 's total 
revenues - funds which may 
be labelled profit in the pro
duction company's hands. It is 
generally at this point that 
creative personnel will be
come entitled to their profit
sharing, but even then there is 
a hitch . Only the producer 
knows when the picture is in a 
position that enough revenue 
has trickled down so that 
something is left for profit 
sharing. At that pOint, the fac
tor of the timing of payment 
comes into play. Profit-sharing 
payments are generally made 
annually, sometimes semi-an
nually, When they are made 
during the calendar year, that 
can be at the producer's dis
cretion. Consequently the pro
ducer may select a time for 
payment which is more advan
tageous to the producer than 
to the creative person. Fur
thermore, in the interval, the 

PROGRAM HEAD: MILTON FRUCHTMAN 

Sept. 15 - Dec. 12, 1 986 Feb. 9 - Apr. 3, 1987 

An opportunity for fi lm makers to extend their work into the electronic media . 

Each of these programs provides an opportunity for eight participants 
to w ork with broadcast -standard electronic equipment in all phases of 
production and post-production using single camera and mUltiple 
camera techniques. After rotating in all the craft positions, participants 
produce their own programs. While they are encouraged to experiment 
with new production techniques, participants are also offered a firm 
creative and technical base. 

The Banff Centre 
School of 
Fine Arts 

FOR MORE INFORMATION 
AND A PROGRAM BROCHURE, CONTACT: 

The Office of the Registrar 
The Banff Centre, Station 34 
Box 1020, Banff, Alberta TOlOCO 
Telephone: (403) 762-6180 

DO YOU WANT THE FACTS ON 
COLOUR THEATRE SCREEN 

ADVERTISING IN CANADA? 
Why not visit Adfilms Ltd. downtown outlet - the Groaning 
Board Dinner Cinema at 131 Jarvis at Richmond in Toronto 
- and view the Cannes International Advertising Awards 
in feature length . Groups welcome. 

For details call 416-483-3551 

2 50 MERTON STREET, 4TH FLOOR 
TORONTO , ONTARIO M4S 1 B1 

Fred T. Stinson , President 
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crues to the investors and the 
producer together since the 
combination of their financial 
and organizational abilities has 
resulted in the infrastructure 
which makes the movie possi
ble. 

have to be conducted with re
gard to the expectations of 
profit-sharing and so that the 
ultimate written terms and 
conditions which define profit
sharing are realistic. There is 
not much sense providing for 
points, residuals or royalties if 
their provision is just an at
tempt to confirm the 
mathematical equation that 

The key, then, is the negotia
tion of the creative person's 
contract. These negotiations 

Ginette D'Amico 
CASTING DIRECTOR 

Make a Success Out of Your Next Production 
Get the Right Cast 

PARTIAL CREDITS INCLUDE: 
Joshua Then & Now - Alan Arkin, Jmnes Woo~s, 

Gabrielle Lazure_ Meatballs III - Loretta Swlt_ 
Fun Park - Carl Marotte, Carolyn Dunn. 

Paroles et Musiques - Catherine Deneuve, 
Christophe Lambert. Of Unknown Origin - Peter 

Weller, Shannon Tweed. Au Nom de Tous Les Miens 
_ Michael York, Brigitte Fossey, Jacques Penot. 
Cover Girl- Jeff Conaway, Irena Ferris. Gas
Donald Sutherland, Helen Shaver. Scanners -

Jennifer O'Neill. Patrick McGoohan .. Visiting Hour
Willimn Shatner, Lee Grant, Michael Ironside. 

Plus many documentaries and cornrnercials. 

GINETl"E D'AMICO 
C.P. 38, Nun's Island 

Verdun, QC 
H3E 2J8 

(514) 766-8754 

L-__ ~ __ ~ __ ~~ ________________ ~ 

I N E M A 
says that a percentage of zero 
equals zero. 

Michael N. Bergman, Barrister 
& SOlicitor, is a member of the 
Bars of Quebec, Ontario and 
Alberta, with offices in 
Montreal and Toronto. 

Date set to launch 
Festival of Festivals 
under new director 
TORONTO - June 25 is the 
date set for the opening press 
conference at which the con
tent and character of the 11 th 
annual Festival of Festivals, 
running from September 4-13, 
will be first revealed. The Fes
tival of Festivals office is invit
ing entries for Canadian films 
or co-productions, whether it's 
feature-length, short, docu
mentary, animated, or experi
mental, to pre-selection sc
reenings in Toronto from June 
17-27. 

The preview deadline for 
prints or cassettes is June 13, 
with the pre-selection entry 
flyer noting that preference 
will be given to Canadian pre
mieres. 

The Festival of Festivals, in a 
bid to get its funding under-
way, had begun a mailing of 
flyers seeking Friends of the 
Festival. Sent out in April with 
an annual price tag for 
friendship of $50, the flyer en
tices would- be patrons and 
sponsors with early notice of 
pass/ticket sales, advance infor
mation on screenings, news re
leases, advance screening invi
tations, membership card, 10 
per cent off Festival merchan
dise, a free Festival poster and 
program book, the chance to 
win a Festival gold pass and -
the ultimate teaser - a tax re-

I ceipt from the registered non
: profit organization. 
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Mr. C B C retires 
TORONTO Cec Smith, 
known in Canadian news
rooms by the nickname "Mr. 
CBC," retired after 30 years of 
service with the public broad
caster with the filing of his final 
news release May 16. 

Smith, press relations direc
tor of the CBC's English lV and 

Radio networks for the past 20 
of his 30 years with the corp 
oration, has worked under six 
CBC presidents and been in
volved with 22 fall television 
launches. Responsible as welJ 
for the CBC's speakers' bureau 
and audience relations divi
sion, the 57-year-old Smith is 
considering public relations 
and freelance writing 

MMI LIGHTS. CAMERAS, product • ACTION! 

PLACEMENT 

MMlloans products free of charge to all 
film companies who allow brand visibility 
in their productions. 
We furnish your set deSigns with bever
ages, snacks, motorcycles, footwear, 
watches, computers, camera~ 

GROWING 
CREDIT LIST: 
1986 RELEASES 
The Return of Billy Jack 
Spearfield's Daughter 
Police Academy III 
Separate Vacations 
Gowan Rock Video 
Act of Vengeance 
Bach et Bottine 
Toby McTeague 
Keeping Track 
Covert Action 
Spirit Bay 
The Gate 
The Fly 

GROWING 
CLIENT LIST: 
Canon Cameras 
Good Year Tires 
Kaufman Boots 
Seiko Watches 
McDonald's Hamburgers 
Pepsi Cola 
Tuffy's Dog Food 
Quaker Oats Foods 
Colgate Palmolive 
Wang Computers 
Bauer Running Shoes 
Proctor-Silex Appliances 
E.D. Smith Sauces 
Duracell Flashlights 
F.B.M. Distillery 

MMI PRODUCT PLACEMENT DIVISION 
3199 Bathurst Street, Suite 203, Toronto, Ont. M6A 2B2 

For more information, call Tom Wong or Philip Hart 

(416) 781-9139 
REMEMBER, IF YOU'RE NOT DEALING 

WITH MMI, YOU'LL PAY FOR IT! 
We service all of Canada. 
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