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by Virginia Kelly

Uil the govermment takes some re-
sponsibility, or until the Majors begin
failing enough, the situation is not
going to get much better... The best dis-
tributors are going to survive in some
form. but it's going to be despite the
CFDC and despite the government al-
lowing the Americans to do anything
they want.”
— Linda Beath, president,
New Cinema, 1982

“Today, I would like to address the

question of film distribution in Cana-

da and to tell you what the government
plans to do about it.”

— Hon. Flora MacDonald,

minister of Communications,

February 13, 1987

“Now the old plot is dead, Sallen into
obsolescence. You cannot sediuce dany-
one when innocence is not a valie.
— Elizabeth Hardwick.
Seduction and Betrayal

Curvently. Viveinia Kelly is working in
the public relations departiment at Sin-
conr Newstar in Torcnte. Previowsly, she
bas worked at Spectrafilin, at United
Avtists Classics and at New Ciieniad s
assistat tor Linda Beath. who now
haoleds a top past at Telefilin Canaelea

So it Is as a concerned insider that
Aelh m.'t'l‘pn'rf our request to test the
waters of the distribution sector. just
noee as federal legislation is about (o he
conisidered o Parliament, and com-
ment on the preparedness of the indus-
by i the sink-or-sieim context of the
free trace talks

AGAINST
ALL
ODDS

n Cinema Cancada'’s February 1982

issue, an article entitled “Lament for

an Industry” told the depressing tale
of the Canadian independent dis-
tributors’ desperate plight to survive
against seemingly impossible odds. It
wasn't a pretty picture. And, in fact, only
two of the independents based in En-
glish Canada at the time (Astral Films
and Pan Canadian Films) did survive.

The story in Quebec was different. If
the rest of Canada has always been consi-
dered the Americans’ 51st state, Quebec
has always been thought of as another
country, even by the distributors in En-
glish Canada. While isolation and sepa-
rateness may have meant a small market,
the difference has actually served to pro-
tect the Québécois distributor to a cer-
tain extent and most of the indepen-
dents based in French Canada actually
managed to see to the other end ofa very
rough period.

I wrote that article five years ago. A
novice to the business, and with some
naivete. [ was angry, outraged by the ob-
vious and tolerated inequalities in a sec-
tor of the Canadian economy that
awarded foreign-owned companies in
the domestic market, while Canadian-
owned companies were forced to eke
out existences on the margins of their
own marketplace. What I found in 1982
was a group of very angry and frustrated
business people who didn't shirk at per-
sonal or financial risk-taking and had
Spent core career years in an industry
that could be challenging and exciting

What they had begun to put together
in the early 1980s was the conc ept of
how an independent distribution sector
was intrinsically tied to a healthy pro-
duction sector. That. in fact, is what had
propelled the Major American studios to
their present prominence, not only with
their own marketplace but throughout
the world

Canadian distributors tried to take

“There are many existing obstacles that must
be overcome by the negotiators. And among
the most contentious, it appears, are the
obstacles to United States companies that
depend on intellectual property protection or

Canada.

that seek to enter the service sector in

"Canada refers to these issues as ones
affecting its “"cultural sovereignty,’ but the
real import is that they are basic areas of
commerce in which we are very competitive —
indeed, more competitive than any other
country in the world.™ ...

Again, under the false pretext of cultural
sovereignty, Canada already has in place
protectionist policies that discriminate
against United States filmmakers. Now it's
attempting to further shut the door on
distributors, which is intolerable. And, when
viewed in the context of other exclusionary
Canadian policies, it is even more significant
for it suggests that Canada is seeking a
limited, self-serving trade agreement.” ...
“We must make it clear to the Canadian
government that its so called cultural
sovereignty policies cannot be maintained if
we are to achieve a free trade-agreement
that is acceptable to the Congress.”

— Senator Pete Wilson,
in the United States Senate.

that message, over and over, to a Liberal
government embarking on what was
thought to be a sincere and determined
series of attempts to reclaim a colonized
distribution sector that could act as the
structural support for a fledgling pro-
duction industry. Instead. they found
themselves ignored, and some felt bet-
raved

Nevertheless, like the proverbial “tree ™
that grew in Brooklyn,” an independent
film distribution system has managed to
push itself up through the cracks — sur-
viving and, dare [ say, even beginning to
flourish in Canada despite overwhelm-
ing odds and a hostile environment
Today, the picture has changed

Probably alittle worn, but definitely a
lot wiser. many of the distributors sur-
veved in “Lament” have now moved to
other areas of the industry, bringing pri-
vate sector expertise to help shape gov-
ernment policy. Others have continued
to build their companies, some expand-
ing greatly. The field has even attracted
new players, willing and ready to take

the plunge into a still decidedly risky
business. To boot, in 1987 the minister
of Communications of a Tory govern-
ment announced her intent to introduce
in the House of Commons legislation
that would defy the American Majors’
historical domination of the Canadian
marketplace.

On Friday, February 13 —almost five
years to the day “Lament for an Industry’
was published — the Honourable Flora
MacDonald announced her govern:
ment's intention to pass “The National
Film and Video Products Act” The in-
dustry had been hastily gathered that
day, both in Toronto and Montreal, en
ticed by vague indications that a policy
matter of grave importance was to be
considered.

There was genuine excitement and
rampant speculation in the room and an
almost audible shock as Ms, MacDonald
proceeded with a speech that included
almost everything a Canadian dis
tributor ever hoped to hear-
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“We are on an important threshold,
on the verge of having a true.. na-
tional cinema in this country. Bul
this cinema needs a firmer founda-
tion, beginning with the definition
of the Canadian market us « distinct
national market...”

With those words, a Canadian govern-
ment finally assumed the right to regu-
late the amount of foreign ownership of
the film distribution sector within the
Canadian territory.

The last five vears have seen signifi-
cant L‘h.ll'll_'t‘.‘i of grcat consequence o
the future of the Canadian film industry
and the distributors have grown and
strengthened with those changes The
opening up of foreign markers to Cana-
dian product. the new frontier of the
home video marketplace, and better-
quality Canadian films have created pos-
sibilities for Canadian distributors. Tele-
film Canada has increased its support to
distributors and. in Quebec. the govern-
ment finally adopted the regulations
which complete the Cinema Act

Evervthing. and nothing. has changed
for the independent Canadian film dis-
tributor The extraordinary progress
made by the film and television industry
in general will mean little to the inde-
pendent Canadian distributor until the
gnawing 60-vear-old imbalance in the
domestic marketplace berween the
dominant American companies and the
marginalised Canadian distributors is
righted

The statistics in 1987 remain alarm-
ingly consistent to those from five years
ago. The Majors control %2-93 per cent
of the English track theartrical market
and 80 per cent of the French track box
office

Then 1 wrote. “The bottom line is
moneyv. It doesn’'t matter whether
people go to the theatre to watch Raid-
ers of the Lost Ark or Who Has Seen
the Wind. What does matter is that 80
per cent of the money that is collected
at the box office ends up in the U'S. and
that the government allows that to hap-
pen.”

What has changed is the perception
that the distributor is the vital link in the
chain of a healthy film industry. The cur-
rent Conservative government seems to
have addressed that issue in a com-
prehensive fashion, not piece-meal as
did past governments.

Whether its initiatives will lead to cor-
rect measures remains to be seen. How -
ever, the general reaction to the prop-
osed legislation is one of cautious op-
timism, at best. Depending on the point
of view, the proposed legislation is
either an empty promise, or a half-filled
pot at the end of a rather watery rain-
bow. But its passage would be a forceful
symbolic act, echoing faintly the original
recommendations of the 1985 Report of
the Film Industry Task Force, "Canadian
Cinema: A Solid Base.”

The Task Force Report is probably the
strongest and clearest statement to date
of the structural weaknesses of the Cana-
dian film industry. Initiated by the then
minister of Communications Marcel

Masse, the report has resulted in the two
most radical recommendations ever to
be considered

First, that the distribution of films and
videos in all media in Canada be by com-
panies owned and controlled by Cana-
dians. The Task Force went on to insist
that the government “make a clear pol-
icy statement that Canadian ownership
and control over distribution in Canada
is essential” and further, “take the ap-
propriate  legislitive  and  regulatory
measures to ensure that this policy is
carried out”

second, that a Canadian Feature Film
Fund with an annual budget of 560 mil-
lion be created A precondition ofaccess
to this Fund by a producer would be a
commitment by a Canadian distributor
for distribution of that film in Canada so
as to establish, at the outset, the essential
relationship between production and
distribution

The Fund should be administered by
Telefilm Canada, and should support
every stage in the life of a film: develop-
ment, production, domestic distribution
and foreign sales. Therefore, it must be
accessible o Canadian production, dis-
tribution and export companies

When the Task Force Report came out
in November, 1985, it seemed a major
fantasy. What a difference a year makes!
In July 1986, Flora MacDonald an-
nounced the creation of the Feature Film
Fund. finally acknowledging that distri-
bution is inextricably tied to produc-
tion.

This approach had been tried before ina
limited way during the Canadian Film
Development  Corporation’s (CFDC)
first vears Originally established in
March 1968, the CFDC required that all
feature projects be accompanied by a
letter of commitment from a distributor
Berween 1968-74 the CFDC partici-
pated in the financing of a total of 119
films. 68 English-language and 51
French-language projects.

The Francophone side enjoved the
greater success. As the Task Force re-

ports: "Quebec distributors had years of

experience, and Quebec distributors
were numerous and significantly con-
trolling their own regional markets...the
results were that berween 1971-74
Quebec films occupied an average of 9
per cent of all screen time.. 20 films re-
turned their investments, of which eight
went into profit.”

As vice-president of the Quebec's dis-
tributors’ association, René Malo out-
lined why Canadian ownership of a dis-
tribution sector, committed to produc-
tion, is vital to a healthy, indigenous film
industry: “..we do have some indepen-
dent distribution companies which are
wholly-owned by Canadians, and which
have succeeded, through their courage
and tenacity, in capturing about 10 per
cent of the market, or some S9 million in
billings. These distributors, most of
whom belong to the Quebec Association
of Film Distributors, have a greater cul-

The following comments come from a variety of distributors in
answer to the question of how important it is that the
distribution legislation be passed, and why.

Daniel Weinzweig,
consultant,
Norstar Releasing Inc.

"How important? |s that a rhetorical question?

"It's more important than it ever has been in terms aof the White
Paper. It's vital for the long-term survival of the Canadian film
industry.

“The evidence is now in that we need an infrastructure — a
healthy, private sector infrastructure — in order for there to be
a film industry at all. Continued reliance on government
regulations and government palicies to totally satisfy the needs
of the production industryis a fool's paradise. We now know that.
Every time that somebody in Ottawa sneezes, your industry goes
into a state of desperation and the bottom falls out from under
us. We cannot continue this way. We could think of other lines of
work, like mining or farming, but if we're to go on, thenwe need a
healthy and viable Canadian distribution sector, a healthy and
growing pay-television movie sector, the existing government
programs like Telefilm and the provincial funding agencies. Those
must be constants. Reliance on government policies concerning
taxation is not realistic.

“The distribution legislation is going to be the cornerstone,
really, of the survival of the Canadian film industry."

René Malo,
president,
Malofilm Group

"It's always the same story, a new minister every one or two
years, and it takes them a year to understand how the industry
works here.

“Masse understood the fastest. He really understands the
importance of the marketing function to an industry. He
understood it's not enough to spend millions of dollars on
producing films if we don't know what to do with them after
they're made... A law like MacDonald's would be great but I'm
sure it won't be easy for her to get it through... | don't think
anything will happen until the free trade deal. Our politicians are
so afraid of the Americans.

“The Americans should count their lucky stars... if the NDP get
in the result for the Americans would be much more severe,

“If the legislation does go through | don't see any special
impact, at least not right away. There is nothing to keep the
Majars from buying North American rights and selling off Canada
through “front people”, like we have in production now. Already,
people are doing business here without licenses.”

Pierre Reneé,
president,
La Compagnie France Film

"Sure it's important that the legislation passes. It's the only
measure which will give Canadians access to the Canadian
market, We can talk about it for four hours, if you want, but
that's really the only reason to.care about the legislation.”

I . e e RN 1 T o e L e S T
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Barry Young,
president,
Spectrafilm

“The Canadian government has assessed, quite correctly, some
weaknesses in the Canadian distribution sector and it has
designed legislation which is an attempt to redress that.

- "If, as has happened in the last few months, the American lobby
goes ahead and ignores the issues that triggered the
legislation... and doesn't appreciate that the Canadian
government and the Canadian industry is intent on seeking some
solutions, then they'd be making a bad mistake and the legislation
is clearly going to be passed and cause obvious business
difficulties back and forth across the border.

“If, on the other hand, the American distribution industry is
prepared to step back, see the pronouncement of the legislation
as a warning shot that we will not tolerate this anymore and come
forward with some solution of their own that makes it
acceptable, then the enunciation of the legislation was a good

_thing. If not, and they don't recognize there is a serious problem

- that must be addressed, it'sago... I've just got tobelieve there's..
- room for some good hard-nosed negotiation. Anything is

negotiable if everybody wants to do it right.”

- Marven Werner,

president, :

lntqr_n_atianél Canada Ltd.

‘-fl't's M-imporbant for the Canadian independent distributors to
have access to films, in order to increase their capabilities. For
- the moment, we're handcuffed because it's very hard to get

. major films.

“f wonder whether the government has the courage to go
ahead. They've been backing down continually on this issue and
the Americans are calling the shots. The time has now come for
the government to say that we don't need the Americans to that
degree and to show them that Canada should take care of its own
destiny.” S _

 Didier Farre,
~ Key Largo Film Limitée

 “The legislation will simply cause the number of foreign

distribution companies which establish themselves in Canada to
grow. There are already lots of companies which have tried to buy
me out and which are planning to set up shop. Then they can
distribute their own films. As usual, they'll distribute from here
but they won't spend any money in here. They'lthave two or three
employees here, but the budgets will be decided in New York and
the money will return there.

“They'll set themselves up like, say, United Artists. Already you
have companies from the States like Vestron which distribute
films here without having one person employed in Canada. It's .
dramatic! Vestron is the largest company in the world in
videocassette distribution, and it has no employees in Canadal
Everything is done directly from the United States and it
massacres the market here without spending one cent. The new
legislation will simply benefit foreign companies.”

“

tural and economic impact in Canada
with their $9 million than the Americans

with their S91 million™ (pay-TV hear-
ings, CRTC, 1981)

In English Canada, foreign control of
distributinn was already very strong. In
its Annual Report for 1974-75. the CFDC
stated that *s successful stimulation of

the production sector hit a roadblock
when Canadian distribution of these
films was required. These distribution
and marketing problems severely re-
duced both the profitability of Canadian
productions and their possibilities for
financing. The “solution” to this di-
lemma was the establishment of the Cap-
ital Cost Allowance (CCA) Programme,
a financial incentive designed to encour-
age private investment in film produc-
tion.

Although at its peak the CCA gener-
ated 67 feature projects with total
budgets of $180 million, the CFDC at the
same time agreed to drop its require-
ment of a commitment by a distributor
for the tax-sheltered projects. This
proved to be the true disaster of those
years. As the Task Force reports, “There
was negative fallout from the program —
principally because it widened the gap
berween production and the market.”

A recent independent study by
Stratavision Inc. noted that: “..the ad-
vent of the CCA for film production sig-
nificantly reduced the importance of
distributor participation in the front end
of the production of a property. This not
only reduced the number of films to
which Canadian distributors had access,
but also precluded knowledgeable Ca-
nadian distributors from influencing the
type of property that was produced. As
such, while the supply of Canadian the-
atrical properties increased considera-
bly, many were totally unnmarketable.”
("The Structure and Performance of the
Canadian Film and Video Distribution
Sector,” department of Communica-
tions, Oct. 1985).

In Quebec, the impact of the CCA on
indlgenous, French-language production
was catastrophic»Whereas the health of
Québécois production had always been
linked to the financial health of
Québécois distributors who partici-
pated in production (Cinepix, Films
Mutuels, Ciné Art, Astral, Malo), now tax
shelter dollars were fuelling English lan-
guage production. The Quebec feature
film industry virtually shut down and the
empathic relationship between produc-
tion and distribution was ruptured. Iron-
ically, the distributors made it through
the period, relying on foreign-language
films which they could still buy, being of
little interest to English-language North
America.

When the bust came which followed
the tax shelter boom, it became clear
that the CFDC's misguided policies had
left a weakened national distribution
sector and scared away private invest-
ment in feature film production.

These were bleak years for the indus-
try in general and the Canadian dis-
tributors in particular, and valuable les-
sons were learned. The Quebec experi-

DISTRIBUTITON ~

ence was recognized as the model of
how distribution and production served
and profited each other.

It is not accidental that today, among
the distributors who have survived from
the early years, the strongest are those
with integrated production capacities:
Astral, Cinepix/ICIL, Malo, Pan Canadian.
Nor is it a coincidence that the new,
stronger Toronto based distributors are
— now also vertically integrated: Spec-
trafilm, Simcom/Norstar, Alliance Re-
leasing,

The name-change from the CFDC to
Telefilm Canada and the creation of the
Broadcast Program Development Fund
within the agency in 1983 was an at-
tempt by the government to redress past
errors while adapting to the new televi-
sion environment.

At the outset the Broadcast Fund
seemed to be addressing two problems:
drastic budget cuts at CBC and the be-
lated birth of pay-TV in Canada. Perhaps
inadvertently, the Broadcast Fund
locked out the film distributors com-
pletely this time.

Telefilm made the acquisition of a
broadcasting license mandatory for pro-
ducers who wanted to access the Fund.
By making the broadcaster a partner in
the production deal, it removed the tele-
vision sale — a most important source of
revenue — from the distributor. Even if
the distributor were to buy rights to a
Canadian film, only theatrical rights
would be available. When the dis
tributors lobbied the CRTC in an effort
to confirm their rights to make sales to
television, their arguments fell on deaf
ears. '

What did become apparent was that
linking productions to their delivery sys-
tem, in the television context, reaped re-
sults for the broadcasters. “In 1984, pri:
vate TV broadcasters in Canada reported
net after-tax profits 12 times higher than
those of 1971, while meeting the CRTC's
Canadian content, and investment in Ca-
nadian production requirements.”

But the Broadcast Fund also techni-
cally excluded theatrical feature film
producers. Monies meant to support the
production of television fare, however,
found their way to several productions
that would have more impact on the fu-
ture shape of the Canadian film industry
— and particularly Canadian dis-
tributors — than all the task forces and
commissions put together.

Three projects in particular, Joshua
Then and Now, My American Cousin
and Le Déclin de I'’empire américain
illustrate the dawn of a new age in Cana-
dian distribution. The way in which
these films were marketed, not only in
Canada but around the world, gave the
newly elected Tories valuable informa-
tion for formulating their future film
policies.

Despite the fact that each of these
films was funded under Telefilm's
Broadcast Fund, they all reached audi-
ences in theatres in both the US. and
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Canada. Their theatrical  distribution
brought into sharp focus the problem ot
Canadian distribution

RSL Films, headed by Robert Tantos
and Stephen Roth, was one ot Canada’s
largest and most successful production
companies. Founded in Montreal during
the early days of the s shelter, 1 also
had offices in Toront when it under-
took 1its most ambitious project

Joshua Then and Now wus i .-
dian project with a pedigree. Immeduire
comparisons to The Apprenticeship
of Duddy Kravitz were made and
righth so. Both were written by the
novelist Mordecai Richler, both directed
by Ted Kotchetf. and both starred
well known American actors in plum
roles. Produced as a feature film and a
mini-series for television. Joshua Then
and Now went substantially  over-
budget and 20th Century-Fox came to
the rescue. The idea of a Canadian film
having a Major US theatrical release wus
so exciting it almost overrode outrage
over the fact that a no Canadian dis-
tributor could get near the rights to a po-
tentially lucrative film in hus own territ-
ory.

On the opening evening of Toronto s
Festival of Festivals in 1985, there wasan
-audible buzz in the air. For the first ume
in its 10-vear history. the Festival was
opening with two Canadian movies. The
film at the Gala screening, to be attended
by the usual mix of well-heeled Toronto
and industry elite. had received mixed
reviews but had generated a lot of ex-
pectations, for Joshua Then and Now
had been invited to the official competi-
tion at Cannes. the first Canadian film in
a decade to have that lofty honour. How
ironic. then. that Joshua was to open to
regular Canadian audiences. later that
month, in theatres owned by Americans
(Famous Players) and through the Hol-
hwood Major 20th Century-Fox. Even
more ludicrous. perhaps. was the fact
that one of Canada’s largest and most es-
tablished distributors, Astral Films had
(and still has) a “service deal” with 20th
Century-Fox. It was the Astral staff. in
fact, which handled Joshua for 20th
Century. for a fee, in markets outside of
Toronto,

Around the corner from the glamour
of the Joshua Then and Now Gala, alit-
tle film with no expectations was
screening to a packed. standing-room-
only audience. My American Cousin
was the star that evening and its sub-
sequent success turned the industry
around, back toward the small-budget
film it had always handled so well. Pro-
ducing films with manageable budgets
means producers and investors can
realistically expect to at least break-even
and perhaps make profit enough to keep
on producing,

The distributor who handled My
American Cousin was Spectrafilm, a
new company founded in the spring of
1983 by partners Linda Beath (disil-
lusioned by her short stay with the
Americans at UA Classics) and Bahman
Farmanara (now executive vice-presi-
dent Distribution of Cineplex-Odeon

Films, LS division) with backing from
Barry Young's Skvld Giroup

Bised on past experiences and cur-
rent realities, the partners decided the
onhy way to ke o Canadian-ow ned dis-
tribution company viable was to go after
Sorth American rights for all lilms 'n-
like the situation with Joshua, there-
tore, they retuned not only Canadian
rights but world rights 1o My American
Cousin Spectrafilm also had an equin
posttion in the film In handling world
rights, spectrafiln got to know foreign
buvers and sellers. making an end-run
dround the Americans who. previously
had handled most of the foreign siles of
Canadian films

W hat s most notable about the hand-
ling of My American Cousin was Spec-
trafilm’s  record-breaking — S600.000
(1 s sale of North American video
rights to Media Home Entertainment

Video had opened up a whole new
source of revenue to distributors and
Canadian  distributors,  especially  the
newly formed Norstar Releasing —
which also handled video — was par-
ticularly outraged. Spectrafilm, having
taken the pioneering steps of expanding
to New York City and financing a North
American operation and becoming in-
volved as an investor in the film, thought
itself justified as that one sale to video al-
most recouped the entire production
costs of My American Cousin

Norstar Releasing was founded in the
fall of 198+ by veteran distributor and
Task Force member Dan Weinzweig
(who, as president of Danton Films, had
not survived the late "70s) and Tom
Lightburn, in partnership with Peter
Simpson's production and foreign sales
company, Simcom Ltd. [t felt justified in
its criticism of Spectrafilm’s video sale
because Simcom/Norstar  had  found
themselves in a similar position when
Universal said it wanted North American
rights to the Simcom production Bul-
lies. Simpson told Universal Films that
Canadian rights were already taken,
thank vou very much. and made both a
theatrical and video sale to Universal
Films for the US. only. retaining Cana-
dian theatrical and video for Norstar Re-
leasing.

A vear later, the 1986 Festival of Festi-
vals was again opening with two Cana-
dian films. This time both films had been
to Cannes and had both received high
critical praise. One of the films, Le Dé-
clin de l'empire américain came
home with a top prize. Both Leon Marr's
Dancing in the Dark and Denys Ar-
cand:s Le Déclin were well received by
Canadian audiences but Le Déclin's
success was phenomenal. Distributed by
co-producer René Malo. it broke box-of-
fice records in Quebec and became the
highest grossing Québécois film ever to
play to audiences in English Canada.

The spillover effects from this one
film's success has had an enormous im-
pact on the structure of Malo's business
and. by ricochet, on the distribution pic-
ture in Canada. Although Malo has been
distributing in English Canada since
1982, through New World Mutual Films

Peter Simpson,
president,
Norstar Releasing Inc.

‘I think it would be very good for the industry if the legislation
were passed. |t's not strong legislation. It still leaves the
Americans B7 per cent of the market, right? | welcome any and
all legislation which returns our market to our own people.

“We have survived and thrived for the last three years without
the legislation. So how can you ask me the guestion? If you're
asking me If business will be better as a result of it, | think it
definitely will. Is it part of an overall structure which will see us
having better and more controls over our own market and the -
interrelationship between our producers and our distributors?
Will it ultimately — long-term — contribute substantially to the
development of an indigenous feature film industry? The answer
is most definitely.

“Do | want to be the person who says that we should blow the
free trade agreement over this one piece? | don't want that on my
conscience, thank you very much. Do | think it would blow a free
trade agreement? Probably not. Right? If it gets blown, it will
probably get blown for other reasons.

"I think it is one of a number of steps which have to be prudently
taken to provide the environment for a truly independent feature
film sector, which we do not have. Telefilm would like to think we
have one, and so would a lot of other people like to think they are
feature film producers. The truth is, we have a lot of people doing
TV movies on 35mm."

Jean Zaloum, ‘
president,
Les Productions Karim

"It's very important because | have no access to many films which
| would like to distribute in Quebec. Every time we speak to the
producers in Europe, and even to the independents in the United
States, they tell you they are making a deal with a Major and that
if the Major doesn’'t work, then they'll think of us.

"For example, | was negotiating for a British film called The
Fourth Protocol with John Goldstone, the producer, before the
film was even made. We went back and forth and back and forth,”
and then finally he made a deal with Lorimar and Lorimar refused
to deal with me because they said they were going to give the
distribution of that film to a Major. | could give you titles one after
another; it's the same thing.

“If it doesn't happen, then we'll have to struggle to find the
half-assed films and that's just an exercise in futility because
they just don’t work."

Gord Guiry,
president,
Cinéma Plus

“Is it important? That's like asking if it's important to eat during
the day.

“It would give us the ability to have access to products for
Canada. It goes back to — well, as long as |'ve been in the
industry, Canada does not have access to product for its own,
indigenous marketplace.

“If it doesn't pass, we'll jJust keep struggling as we're struggling
now. We've been living with it for 50 years. Why should things '
change?”
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':."'-‘""*'Victnr Loewy,

president,

~ Distribution Alliance/Vivafilm

“It's crucial that the distribution legislation be passed.

“"We've set up a large operation in Toronto — spent a lot of

~ money and have 10 people working there — and we need films.
We have just about bought up everything in the market and — as
you know we have a franchise, New Century/Vista — and we can

- handle a lot more. We've made a deal with Vestron Pictures and
| would purchase everything they have available to sell; there's
nathing else on the market. The law would help us get our hands
on product which is not available to us otherwise.

“I'm not even thinking about what would happen if the law
shouldn't be passed. The prime minister assured us that the law
was just delayed. I'm trusting his honesty and he said it would
pass, as presented, without any changes or watering down.
There's no'question that Flora MacDonald wants it to pass; she
brought the whole thing down. It's Mulroney who stopped the

- whole thing but who went on record to say it was only delayed
because of lack of time, so I'm taking that at face value.”

André Link,

president,
Cinépix Inc.

“It is very important, but we have been burned. When you are so
close and the minister tells you that every effort is being made to
have it before the Cannes festival, and then you are shut down,
why then you get a bit distrustful. There is no doubt that in
everybody's mind it's very important. It's just that, to some
degree, we've lost confidence in the government.

“Nothing has changed in the logical conclusion that the
government has arrived at. If they have the political courage of
putting into deeds the things they are talking about, then the
legislation should pass as planned.

“If it is not passed, then next year there will be a few less
distributors, and the year after that there will be an empty
picture. And then there was none, you know?"
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(and in Quebec since 1973 through Les
Films René Malo ) the success of that film
encouraged him to expand his activities
outside of Canada. This year he formed a
foreign sales partnership, Image, with
longtime colleague Pierre David (based
in LA. since 1982) and Nelvana Films.
He has founded Lance Entertainment in
partnership with David for production
and has restructured his domestic re-
leasing activities under the Malofilm
Group which now include a television
and video arm.

Le Déclin's tremendous success spil-
led over the borders earlier this vear
with an Academy Award nomination for
Best Foreign Language Film. It qualified
for the nomination because it received
extensive theatrical play in the United
States through Cineplex-Odeon Films.

The examples of Joshua Then and
Now, My American Cousin and Le
Déclin de I'empire américain show
how successful productions in Canada
have become tied to distribution and
how the Canadian distributors, indepen-
dent of aid or measures from the govern-

had reassured her that such legislation
would not make much of a dent in Amer-
ican revenues.

It is estimated that the proposed legis-
lation would mean a loss of revenues to
the Americans from all markets — theat-
rical, home video, and tclevision — of
approximatcly 7 per cent.

Toronto Star entertainment editor Sid

Adilman recently worked out the calcu-
lations:
“What's at stake, aside from the cultural
question of Canada’s right to be
deemed by Hollywood as a separate
country and not, as it always bas been,
part of the U.S. "domestic” market?

"Answer, as near as inside Canadian
movie sources can tally: About 526 mil-
lion in pre-tax revenue, which under
that law would flow directly into the
bands of Canadian distributors.That's
about 7 per cent of an estimated $365.5

million, in total pre-tax revenue froma
combined movie house box office,
video sales and rentals and sale of
American movies to Canadian TV, that
American companies now reap a year
Sfrom Canada.
“In short, Canada's intended law is q
7 per cent solution;not much of a real
loss to Hollywood’s Major studios and
other American companies.
~Toronto Star, June 27, 1987

Now that the dust has settled, it has be-
come obvious why the government
made such a moderate move. The Amer-
ican reaction has been swift and damn-
ing. Jack Valenti and the Motion Picture
Association of America has mounted an
aggressive lobby against the proposed
legislation, coming as it does smack in
the middle of the free-trade talks. Valenti
has pulled out all the stops this time in-

ment, have managed to find ways of
flourishing in a domestic marketplace
which is still controlled by foreign in-
terests. It is interesting that the produc-
ers of Joshua, now under the banner of
Alliance, have merged with Quebec dis-
tributor Vivafilm to form Alliance Re-
leasing with offices in Montreal and To-
ronto. They seem anxious to avoid an-
other Joshua.

The ultimate irony for Canadian dis-
tributors in 1987 is that despite the fact
that they are responsible for distributing
95 per cent of Canadian feature films,
they can still only claim a marginal place
within the marketplace.
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When Communications Minister Flora
MacDonald addressed that hastily or-
ganized gathering of the film industry on
Friday, Feb. 13, she seemed ready to
award the independent efforts of dis-
tributors with legislation to consolidate
their gains and confirm the potential
they had manifested. It was a courage-
ous, if cautious, step: surely her advisors

Senate Resolution 227
Relating to the Canadian Proposal
to Close Market
to American Film Distributors.

Whereas the United States and Canada are each other’s most important trading
partners, having the largest bilateral trading relationship in the world, with
such relationship providing jobs for two million Americans and as many Cana-
dians:  Whereas both nations recognize that strengthening and developing
economic relations berween them would be for their mutual benefit and to
that end, have been negotiating a trade agreement since 198+4:

Whereas both nations desire the negotiations to culminate in a historic Free
Trade Agreement that would liberalize trade in goods and services and invest-
ment flows and alleviate the causes of bilateral trade disputes and enhance Ca-
nadian-U S relations

Whereas the successtful completion of a Free Trade Agreement desirable to
both Canada and the U'S. depends on the good will of both governments to
negotiate the elimination of trade barriers: and

Whereas the Government of Canada is considering proposals to impose dis-
criminatory limitations on the ability of foreign companies to distribute mo-
tion pictures in Canada: Now, therefore, be it

Resolved by the Senate of the United States of America —

(1) that proposals by the Government of Canada to impose discriminatory
limitations on the ability of foreign companies to distribute motion pictures
in Canada reflecta highly protectionist trade policy aimed primarily at U.S. mo-
tion picture distributors: and

(2) such measures are totally at odds with concepts of free trade berween
nations and could result in an absolute bar to the successful completion of

negotiations and Senate approval of a Free Trade Agreement between the US.
and Canada.

“In addition to the disastrous impact the enactment of the
Canadian proposal would bave on American distributor
revenues, I am also concerned that global film trade may be
ruined if other countries follow Canada's lead. The gravity of the
Situation is clear given that the exportation of films and home
videos returns more than $1 billion annually to this country in
surplus balance of trade. Canada’s adoption of the proposed
legislation could create an epidemic of similar actions around
the world, the financial implications of which would be far more
serious than just the loss of revenue in Canada..

“The Canadian Government can’t have it both wa ys: Canada
cannot negotiate to obtain freer access to United States markets,
and at the same time enact new measures severel 'y restricting
United States access to the Canadian market Jfor film
distribution...”

= Senator Alan Cranston in the United States Senate
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Title of the Act:

Purpose of the Act:

The Government of Canada will regu-
late the importation of film products
“into Canada in order to assurc that Can-
ada is accorded the status of a national
market for purposes of film distribu-
tion, and to encourage the develop-
ment of a healthy Canadian distribution
scctor which is essential to a healthy
Canadian film industry.

Coverage of the Act:

The Act will apply to all films imported

into Canada for purposes of distribution

for gain to any of the following markets:

= thearrical exhibition

— broadcasting or other telecommuni-
cations transmission

— home video sale or rental
The Act will contain the power for

the Minister of Communications 1o

exempt from the provisions of the Act

certain categories of films and video

products on the basis of length, lan-

guage or origin. or intended audience.

- These exemptions will be contained in
_regulations. and may thercfore be al-

tered from time to time. The exemp-

tions contemplated in the first instance

arc.

— all importations by not-for-profit
_groups (¢.g., cine-clubs, festivals)

— all importations for cducational usc

— all importations by holders of broad-
cast licences

= all importations of films to be made
available to the public in languages
other than French and English

= all films and videos under 60 minutes
in length.

Application of the Act

The Act will prohibit the importation
into Canada of film and vidco products
for (4) distribution in Canada. or (b)
copying in Canada and distribution in
Canada of the copics, except under the
authority of and in accordance with a
proprictary or a general licence, The
Act will also prohibit a proprictary or a
general licence from entering into an
-arrangement  with another party 1o
“carry out the distribution of the import-
~¢d product, unless that party is a gen-

THE NATIONAL FILM
AND VIDEO PRODUCTS ACT

with any provision of the Act, the Regu-
lations, or a condition of licence.

A general licence must be renewed
annually.

A general licence entitles the holder
to importany film or video product into
Canada.

Who is Entitled to obtain

a Proprietary Licence?

Any other person having-a business in
Canada (as defined by the Investment
Canada Act) who has not previously
contravened or failed to comply with
any provision of the Act. the Regula-
tions or a condition of licence.

A proprictary licence will be issued
to such a person authorizing that per-
son to import a specific title for which
he has demonstrated that he holds
world-wide rights at one of two points
in time; (a) at the completion of princi-
pal photography or (b) at the time the
film is to be imported.* The applicant
must not merely possess those rights.
but must cxercise them itsclf in all
countries in which it has a business cs-
tablishment and must do so for a rea-
sonable period of time. Nominal pos-
session in order to circumvent the in-
tent of the legislation would be re-
garded as a contravention of the Act,
and could bar the applicant from ob-
taining subscquent licences.

What is Meant
by World-Wide Rights?
The applicant must have the right to
distribute the film or video product in
all territorics and all media. All ter-
ritories includes country or origin,
The exercise of world-wide rights
will be interpreted in its usual business
sense: that is to say, legitimate arrange-
ments with affiliates would be recog-
nized.

Additional Terms

and Conditions

The Act will provide the Minister of
Communications with the power to im-
pose additional conditions on certain
classes of licences if necessary. These
additional terms may require general 1i-
cence-holders or importers  corpo-
rately linked to an exhibitor to take ad-
ditional steps on behalf of Canadian
productions.

(a) The Re-investment Provision

The Act presumes that Canadian licen-

The following document was circulated this Spring
“For discussion proposes only”
by the department of Communication

sees will use a portion of the additional
revenue they are expected to earn to
reinvest in the production and promo-
tion of Canadian films. The Minister re-
serves the right. however, to review the
results of the legislation after a reason-
able period and if general licence-hold-
ers have not been reinvesting in Cana-
dian films, such reinvestment could be
required as a condition of licence.

(b) The Vertical Integration
Provision

In view of the fact that licensees who
are corporately linked to exhibitors
enjoy a preferred competitive position
because of their access to screen-time.
the Minister reserves the right to set a
pre-condition to the granting of an im-
portation licence of either type. That
pre-condition would be the voluntary
undertaking by the exhibition branch
1o make available an acceptable propor-
tion of screen-time cither to Canadian
films or to films from other Canadian
distributors who compete with the
licensee.

Suspension or Revocation

of a Licence

The Minister may suspend or revoke a
licence if the licence-holder ceases to
be a person o whom a licence can be
granted. or if the licence-holder con-
travenes or fails to comply with any
provision of the Act, the Regulations, or
a condition of licence.

Penalties

Contravention or failure to comply
with the Act. the Regulations. or the
conditions of licence is an offense
which will be liable on summary con-
viction 1o a fine not exceeding $10.000
or imprisonment for 6 months or both
Where an offense is committed on
more than one day, it shall be deemed
a separate offense each day itis commit-
ted,

Administration of the Act

The granting of licences will be carried
out by the Canadian Film and Vidco
Certification Office within the Depart-
ment of Communications.

Canada Customs will be empowered
by the Act to seize and dispose of any
film or video product broughtinto Can-
ada contrary to the provisions of the
Act. and the Royal Canadian Mounted
Police will be authorized to enforce its
Provisions.

cluding filing documents with the de-
partment of Communications claiming
that Hollywood's six  Major studios
would lose 50-60 per cent of pre-tax re-
venue if the law was passed. The lobby
has the car of the United States Scenate
where the Canadian legislation is being
seen as  extremcely  protectionist . —
threatening successful completion of a
free-trade agreement,

For the moment, the legislation is caught
in the crunch of the free-trade talks. First
promised for March, then thought to be
rcady for the Cannes festival, the legisla-
tion was not tabled before Parliament's
summer recess, despite confirmation
from the prime minister himself that the
government will move forward as prom-
iscd. Now, it must wait until a free trade
agreement is either scuttled or signed
this October

In contrast to the hysterical tone of
the American politicians, the Canadian
distributors seem to be handling the
stress of waiting calmly. There is a sense
that, although the extent of the antici-
pated impact on the industry is vet to be
measured. it is vital that the government
not cave in under pressure from the
Americans,

In fact, according to Dan Weinzweig,
who acted as consultant to the depart-
ment of Communications, it was the
Americans’ own  patronizing attitude
that strengthened the government's re-
solve to do something to rectify the situ-
ation in “the 51st state.” The infamous
statememt. “We're not afraid of compet-
ing with Canadian culture. so Canadians
shouldn't be afraid of competing with
American’s culture!” made by Senator
Clayton Yeutter, sparked a direct reac-
tion from the Prime Minister’s office it-
self which instructed Communications
to make its announcement on February
13 '

Eventually, this Tory government
must pass the legislation. If it doesn't. it
will have committed a major betraval of
good faith toward the Canadian dis-
tributors who have supported and ac-
tively participated in policies to build a
stronger production sector.

A 7 per cent solution means a loss of
less than 1 per cent to each of the Amer-
ican distribution companies involved.
The government could have just as eas-
ilv imposed a much larger tax bite which
would have gathered even more re-
venue. And let’s not lose sight of the fact
that the fip side of the legislation actu-
allv guarantees protection of the Ameri-
cun presence in Canada

If the government decided to nation-
ahize our o1l industry. the American reac-
tion would be much more conservative
They would be at a negotiating table
quicker than vou could say Exxon. This
is because they need that particular nat-
ural resource from us. With this prop-
osed legislation. it has become apparent
that they don't need one of Canada's
most important natural resources, its
film culture.

The question is. do we? Are we pre-
parcd to take even the smallest risk to
protect and guarantee it? ®
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